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p April 20 11 



Ms Emily O'Reilly 
Ombudsman 

Office of the Ombudsman 
18 Lower Leestrn Si 
Dublin 2 



Dear Ms O'Reilly 

Ombudsman In venation - Mobility Allowance- Kiml Kfport 

] refer so youf tetter of 1 S' K April enclosing the above Report, the contents of which 
have been noted 

[ have noted your recommendation ai paragraph 12 of the Report and I have 
discussed it with the Minister I Can confirm that to Department accepts your 
momrocrbdalkM and intends to act on it within six months, as recommended. 

I trust this resolves the matter to your satisfaction. 
Your sincerely 



Michael Scanlui 
Secretary General 
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From: Office of the Ombudsman 

Our Reference : HC8/08/2204 
21 October 2011 

Ms Bairbre Nic Aonghusa 

Office for Disability and Mental Health 

Department of Health and Children 

Hawkins House 

Dublin 2 



Dear Ms Nic Aonghusa 

I refer to the Ombudsman's investigation into the illegal refusal of Mobility Allowance to 
people over 66 years of age, and her subsequent published report, 'Too Old to be Equal ?'. 

Following her investigation the Ombudsman recommended that : 

" the Department of Health and Children completes its review of the Mobility Allowance 
scheme and, arising from that review, revises the scheme so as to render it compliant with the 
Equal Status Act 2000. The Ombudsman further recommends that this process of review and 
revision should be completed within six months of the date of this report." 

On 21 April 201 1 Mr Michael Scanlan, on behalf of the Department of Health and Children, 
accepted the recommendation and agreed to act on it within six months. 

As six months have now passed I would be grateful if you would let me know the outcome of 
the review and the manner in which the Mobility Allowance scheme has been revised. If the 
review has not been completed or the scheme not revised, I would be grateful if you would 
provide me with a detailed update and a date when the Ombudsman's recommendation will 
be fully implemented. 

Yours sincerely 



David Nutley 
Investigator 



From Office of the Ombudsman 



Our Reference : HC8/08/2204 



29 December 2011 



Ms Bairbre Nic Aongusa 
Director 

Office for Disability and Mental Health 
Department of Health 
Hawkins House 
Dublin 2 



Dear Ms Nic Aongusa, 

Ombudsman Investigation - Mobility Allowance 

I refer again to the matter of your Department's acceptance of the Ombudsman's 
recommendation following her investigation of a complaint regarding mobility allowance. 
The Ombudsman's recommendation was that the Department " completes its review of the 
Mobility Allowance scheme and, arising from that review, revises the scheme so as to render 
it compliant with the Equal Status Act 2000. The Ombudsman further recommends that this 
process of review and revision should be completed within six months of the date of this 
report. " In accepting the recommendation, the Department committed itself (a) to review the 
mobility allowance scheme; (b) to revise the scheme so as to make it compliant with the 
Equal Status Act and (c) to have the review and revision completed within six months, that is, 
by end October 2011. 

It is clear that the Department has not, in fact, implemented the Ombudsman's 
recommendation and we have had an exchange of correspondence since early November 
201 1 arising from this situation. The Department's present position, as set out in your letter of 
28 November 201 1, is that the future of the mobility allowance scheme "has already been 
considered by Government and is due to be considered again soon. When the Government 
has made a decision in relation to the mobility allowance, the Department will be back in 
touch with the Ombudsman". The inference here is that the Department requires a decision 
from Government in order to comply with the Ombudsman's recommendation. If this is in 
fact the case, it seems reasonable to expect that the Department would have anticipated this 
difficulty when it committed to meeting the Ombudsman's recommendation. 

It is clear from the Ombudsman's investigation report that the future of the mobility 
allowance scheme has been under review within the Department for several years now. In the 
absence of a decision on its future, the mobility allowance continues to operate on the basis 
of an eligibility criterion which, on the Department's own admission, is in breach of the law. 
As the Ombudsman commented in her investigation report: 



"While the Department may well be acutely aware of the difficulties facing people 
with disabilities, its apparent inability to respond to specific situations ( the Mobility 
Allowance issue, for example) leaves it open to the charge that it lacks a sense of 
urgency in tackling such issues. It leaves it open also, in this particular case, to the 
perception that it is unconcerned with the fact that it is operating a scheme which is 
at odds both with the law of the land and with human rights law more generally. The 
Ombudsman is not stating that this is her conclusion; nevertheless, she recognises 
that others may feel compelled to reach this conclusion." 

As you are aware the Ombudsman reports to the Oireachtas on matters relating to her Office. 
You will appreciate that the Ombudsman is required to keep the Oireachtas informed of 
developments in relation to implementation of recommendations in her reports. While the 
Ombudsman has noted the Department's commitment to keep her informed, she will be 
obliged to notify the Oireachtas of developments in this case when the opportunity arises. 

Yours sincerely 



Fintan Butler 
Senior Investigator 



An Roinrt SJ^inte 

DEPARTMEWT OF HEALTH 



Your ref:-HA6>]]/360S 



::7Jjly2012 



Ms. Bcrni-e Mclslally 
I Hructjnr General 
OlTlw: of the Grnbudmian 
l ft ] .ower I^tJHsn Street 
Dublin 2 



3 JUL 



— -j 



Dear Ms. MeNally 

The Secretary 1 (jeneral has asked me to respond lo your lelLer of 20 July concerning 
tlii- implementation of (he rctoramendationj from your investigation into the refusal 
of the Mobility Allowance on the grounds of age. 

1 can only apologise again for die delay in relation to this matter. As you arc aware 
(litre are considerable pressures on the Department at the present time and we have 
been endeavouring to make progress on this issue since your original 
riscommendations. / ' 

Ji is now our firm intention- to have this matter resoived by the end of September. 
Because of the nature and sensitivity of the decisions that have to be taken in relation 
lu this allowance, and other issues, the ma Her does have to go to Government and we 
are preparing for this at the moment. 

I appreciate that your Office is concerned at the delays so far, and should there he any 
cliange in relation tn the above timescaJe I will let you know, 

Yours sincerely 
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o° October 20 12 

Your ref: HC8TOB/2204 

Mr FittttUl Hutler 
Senior Investigator 
Office of the Ombudsman 
] & Lower Lccson Street 
Dublin 2 



Dear Mr Butler 



He: Ombudsman "> Invalidation Report of Seplemhcr 111 J 2 into the MohiUty 

WUw a live 

[ refer to yew letter of 14 U| September with enclosed draft investigation repnri "luii 
Old to be Equal? - A Follow-up", refjiSHiing a recommendation by the Ombudsman in 
regard to the Mobility Allowance Scheme, ftltmg with five additional complaints in 
regard to the scheme. I apologise for the delay in replying to you. 

1 would point out thai one of the complainants covered in the report has been assessed 
urid does not qualify for the allowance on medical grounds, and that the complainant 
has accepted ibis. 

This Department originally signalled its intention to review the Mobility Allowance 
Scheme in lnie-2009. In i ebruary 20 11, my predecessor wrote to your office and 
explained the potential policy options available, In April 2011, ihis Department 
accepted the Ombudsmnn'i findings, anti recommendation to review and revise the 
Mobility Allowance Scheme so as to remier it compliant with the Equal Status Acts, 
Hie Departmcnl aim noted that the Ombudsman, in a footnote to her 
recommendation, expressed no view as to the terms of the revision of the scheme 
other than lhal the revised scheme should be compliant with the Acts. 1 note that ihis 
is restated in the draft investigation report 

The Department continues to accept that the Mobility Allowance Scheme cannot 
continue to operate on its present basis, The Departmcnl commenced its examination 
of the issues raised hy the Ombudsman, H soon as it signalled its intention to review 
the scheme in latc-20XN- At that stage, there were two Equality Tribunal decisions 
under appeal by the HSE, whoso outcome was noi lnov.ii at that time, A decision was 
also taken to inform the Government that the scheme was under exami™iion r Due to 
the implications of the Ombudsman's recommendatitm in her report "Too O Id to be 
Equal" (April 201 1 > T it was fell necessary to obtain Government approval for changes 
lo the scheme. Subsequently, the Department notified the Ombudsman's office thai 
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the future of the Mobility Allowance scheme had already been considered by 
( iovemmeni by November 201 1, and was due lor further curly consideration. 

In regard to tbc content of the drall report, I would refer the Ombudsman to previous 
correspondence Irani I his Department and add die following two additional 
comment. 

(i) In regard to your comment on page 1 1 , (end of paragraph 2), on the need id go to 
Government on this issue. I would point out that the potential impact of a decision on 
a scheme such as this, taken at administrative iv\ei. in temis id iwntial increased 
exchequer costs or loss of income to a vulnerable group of people, would indicate Lhtit 
this was, in fad, an appropriate matter to bring to the attention of the Government. 

(ii) In regard lo the decision to remove the age limit on the Molorised Transport Grant 
by an administrative decision, as a precedent upon which the same could be done with 
the Mobility Allowance, I would point out that the Motorised Transport Grant is not 
comparable to the Mobility Allowance in terms of its purpose or the level of 
expenditure involved. Therefore, your contention that the age limit could be removed 
for the allowance h> administrative procedure is not accepted. 

I must point out that the Minister reserves the right and discretion to decide on what is 
appropriate to bring to Cabinet bearing many factors, including ihusc .ilrw;nH retenvd 
to above, in mind. 

Notwithstanding the commitment to meet the six month timcseale. it has since proved 
extremely difficult to resolve this matter. A number of policy options have been put to 
Government in the intervening period. These have raised significant issues, including: 

(i) the feasibility of extending eligibility under the scheme, due lo the potentially 
significant cos! implications; 

(ii) legislating for the scheme; 

(iii) the inopproprialeiiess of extending or formalising schemes which no longer 
accord with the Government's mainstream i rig policy on disability, and where 
alternative transport options are increasingly available for people with mobility 
difficulties under the relevanl Stale agencies. 

Amine tram recent approaches to Government in the matter, is number i>l k'j.il k>ucs 
have been raised which require further consideration. The Department will be seeking 
to resolve the outstanding issues as expeditiously as possible, 

I wish to assure you that this Department has serious regard for the legal rights; of 
people with disabilities and. informed by the National Disability Strategy and the 
Disability Act 2005. consistently seeks to put these rights at the forefront of its 
policies and their implementation by the HSE. The recently published Value for 
Money and Policy Review of Disability Services puts the implementation of new 
person-centred approaches lo service delivery at its centre Unfortunately, the 
evolution of specific aspects of policy and their implementation has not always been 



consistent with wider legal developments and legacy issues can arise from lime to 
lime. In (hat regard, the point* made in the document. "Too Old to be liquid? - A 
follow Up" as regards the addressing of the upper age limit for the Molorjsed 
I ransjKiri Grant in 2008, and its implications fur Ihe age limit on ihc Mobility 
Allowance Scheme, are also noted. However, in adorisssinji these Otaet, this 
IVrurtmerit has m have regard to the hwl use i it" available resources and ensure that 
those resources sre targeted at those most in need of assistance. Including those 
people wilh disabilities who have mobility and transport access issues. 

finally. I rune ihm the draft report enclosed with your letter is also by way of a 
"special report" lo the Mil and Seannd under the provisions of sections 6(5) wvi (7) 
of ihi- Ombudsman Act 1 %i\ and I Mill advise ihe Minister for Health and Minister of 
State for Lttsahiliiy, Mental Health and ulder Peupk T respectively of the 
Ombudsman's intentions in ibis regard, 



Yours sincerely 




Dr. Ambrose Mclo<ughliri 
Secretary fieiiefill 
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Your ref: HC8M8/2204 

Bemie McNally 
Director General 
Office of the Ombudsman 
1 8 Lower Lesson Street 

Mobibty Allowmu- Omhud&mans Investigation Report 

Dear Director General 

I refer to your tetter of 1 2th October an J enclosed investigation report "Too Old to be 



You request that Ihc Department informs you whether i) aecepls and intends to act on 




The Ombudsman is asking the Dcpartmenl EO 

• remove (lie upper age limit as a condition of Ihe Mobility Allowance scheme 
vvith immediate effect 

t authorise the H5C to reconsider the applications of the four complainants in 
the report without taking account of the upper age limit 

• instruct the HSE 10 reconsider applications received stnee I April 201 1 which 
were refused solely on 1 

: limit 



'[fie Department is no! in a position to amend the circular relating to ihe Mobility 
Allowance as recommended in the report The recommendations, if implemented 
would ignore the very serious financial constraints on the DeparimenL the HSE and 
the State generally. Implementation of the recommendations would create liabilities 
that the State could not afford- 
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t in my 

number of issues which have ari 
mallw. 



cannert continue to operate on its present 
the Department is obliged to consider Further a 
Irom recent approaches to Government in (his 



The Department will be seeking to resolve the 
possible. 



issues as 



Yours sincere! 




Dr. Ambrose McLovighlin 
Secretary General 



